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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

STATE V. GALLAKDO ET AL. 

(Court of Civil Appeals of Texas. Feb. 8, 1911.) 

135 Southwestern Reporter 66^. 

Appeal from District Court, Travis County : Charles A. Wilcox, Judge. 
[Statement of facts abbreviated.] 

The State of Texas, acting through the Attorney- General's depart- 
ment, brought this suit in trespass to try title, seeking to recover two 
leagues of land situated in Hidalgo County, and described, in part, in 
plaintiff's petition as " all that part of that certain tract or parcel of 
land known as ' Los Ejidos ' that lies on the north side of said Rio 
Grande River." Jose L. Gallardo and a large number of others were 
made defendants; the plaintiff alleging that they had unlawfully entered 
upon and ejected the plaintiff from the possession thereof on the 1st 
day of June, 1900, and had continuously since that time been in pos- 
session, receiving and enjoying the fruits, rents, and revenues arising 
therefrom. The case was tried before the court without a jury and 
final judgment rendered against the State. The State has prosecuted an 
appeal. 

There is little, if any, conflict in the testimony, and the salient facts 
are as follows : In 1767 the Government of Spain granted to the town 
of Reynosa four leagues of land as town commons. 

The town commons referred to, otherwise known as the " Ejidos," 
crossed the Rio Grande River, and the portion thereof that was on the 
north side of that stream is the land in controversy in this suit. It 
appears from the statement of facts that at some time prior to August 
31, 1836, probably in 1801, upon the petition of the citizens of Old 
Reynosa, the town or municipality was by the government removed from 
that place to another, about six leagues away. The cause of such removal 
was the danger of inundation by the flood waters of the Rio Grande. 
After the removal referred to, and, on August 31, 1836, the alcalde of 
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New Keynosa addressed a letter to the governor of Tamaulipas, stating 
that disputes had arisen among the owners of certain lands adjacent to 
the " Ejidos " or commons of Old Eeynosa, as to the boundaries of their 
respective tracts, in which letter he recommended the sale of the com- 
mons or " Ejidos " of Old Eeynosa. That letter was referred to the 
Departmental Junta at the city of Victoria, and that body addressed a 
communication to the governor, recommending that the commons of Old 
Eeynosa be reduced to private property by public sale to the highest 
bidder. The property was ordered sold, and in pursuance of that order 
the alcalde of Eeynosa proceeded to sell at public auction the commons 
of Old Eeynosa. The sale was consummated on the 9th day of Novem- 
ber, 1836, by the acceptance of the bid of Pruto de Cardenas of $210, 
which sum was paid on that day. Pruto de Cardenas, in making the 
purchase referred to, was acting for ninety-six inhabitants of Old 
Eeynosa. On November 10, 1836, the alcalde who made the sale ordered 
that a deed of conveyance be made to the ninety-six purchasers. On the 
24th day of July, 1837, the alcalde ordered the land surveyed before the 
issuance of title, and after the survey was made and the purchaser had 
paid the fees of the surveyor, which were paid September 23, 1841, a 
testimonio of title was issued on the 24th day of September, 1841, by 
the alcalde of the town of Eeynosa to the ninety-six purchasers who had 
bid in and paid for the land. It is conceded that appellees Jose L. Gal- 
lardo and his associates claim and hold title under that sale; and the 
proof shows that some of them, and the ancestors under whom they claim, 
have been in possession of the lands so acquired, some on the Texas side 
and others on the Mexican side of the river, for forty or fifty years. 

The case was tried on an amended petition, which does not disclose 
when the original petition was filed; but, as the original answer of 
Gallardo and his branch of the defendants was not filed until February 
29, 1908, we take it for granted that the suit was commenced only a 
short time before that date. It is true, as contended on behalf of the 
State, that the uncontroverted testimony shows that the old town of 
Eeynosa had been abandoned and the municipality by that name re- 
moved to another place. The abandonment referred to is recited in the 
communication from the alcalde to the Departmental Junta, and in the 
communication from that body to the governor, and it would seem that, 
as a result of the removal and abandonment referred to, the title to the 
land in controversy reverted to the government. 

On September 26, 1871, Noberto Garza filed a petition in the District 
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Court of Travis county, Texas, against the State of Texas for confirma- 
tion of title to the land in controversy in this case, under the act of 
August 15, 1870. The Attorney-General filed an answer for the State. 
and on February 12, 1873, the District Court rendered judgment against 
the plaintiff, and thereafter the latter appealed the case to the Supreme 
Court, and that court rendered judgment affirming the judgment of the 
District Court. It was shown that the plaintiff in that case relied upon 
the sale of November 9, 1836, that is relied upon by the appellees in 
this case. 

An official map of Hidalgo County, dated April, 1880, designates the 
land in controversy as " Los Ejidos de Keynosa." It also delineates and 
designates the various porciones granted to individuals and adjacent to 
the land in controversy. It delineates and designates the old town of 
Eeynosa immediately across the river on the Mexican side. Another 
official map of the county dated April, 1896, contains substantially the 
same delineation and designations. It also contains certain marks, figures 
and letters indicating that at some time certificates had been filed on 
the same land. Both the maps referred to are on file in the General 
Land Office of this State. 

This case was tried in May, 1909, and it was shown that many of the 
defendants, Gallardo et al., had been paying taxes each upon a specified 
number of acres of the land, ranging from 10 to 1,500 acres, from 1883 
up to the time of the trial. It is recited in the testimonio of title which 
was issued by the alcalde of Eeynosa September 24, 1841, that the sale 
had been made with the consent of the departmental governor; and it 
seems to be conceded in the briefs of both parties that the order of sale 
issued October 5, 1836, was issued by order of the governor of Tamauli- 
pas. There was testimony showing a tradition in that locality to the 
effect that the ancestors of the Mexican appellees had claimed and held 
possession of the land in controversy under the sale of November 9, 
1836, from that date. There was no proof of actual occupancy at that 
time; but there was proof tending to show that some of the purchasers 
and their descendants had resided on and used the land in controversy 
for forty or fifty years ; and it was shown that since that time, and many 
years ago, many other claimants under that title established their resi- 
dences upon and became actual occupants of small portions of the land. 
In fact, the testimony shows that for many years there have been two or 
three villages on the land in controversy, consisting largely of claimants 
under the sale referred to and their families. 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 223 

As required by the act of 1870, the Attorney- General of Texas filed 
an answer and resisted the application of Noberto Garza for confirmation 
of the title asserted under the sale of November 9, 1836 ; and, aside from 
the action of the Attorney-General in that respect, it was not shown 
that the Government of Texas has ever contested the validity of that title 
until this suit was instituted in 1908. 

Key, C. J. (after stating the facts as above). Speaking generally, the 
questions presented for decision are: First, alleged error in refusing 
to render final judgment in favor of appellant against the defendants 
who failed to answer; second, alleged error in refusing to sustain the 
plea of res adjudicata; third, alleged error in holding that the grant from 
the King of Spain was available as a defense; and, fourth, alleged error 
in holding that appellees had title available as a defense under the sale 
of November 9, 1836. Of course, some of these questions involve more 
than one question of law; but they constitute a sufficient general state- 
ment, and will now be considered in the order stated. 

[Opinions on Questions 1, 2 and 3 omitted as not involving questions of 
international law.] 

4. This narrows the case down to the question of title based upon 
the sale made in November, 1836. Appellant's assignments of error, as 
presented in its original brief, urge but one objection against that title, 
and that is, that it is not protected by the Treaty of Guadalupe Hidalgo, 
and therefore is not available as a defense. In a supplemental brief, 
which has been filed by permission of the court since the case was sub- 
mitted, it is contended on behalf of the State, and as fundamental error : 
First, that from and after October 3, 1835, governors of departments, 
formerly States, had no authority to sell lands without the previous ap- 
proval of the supreme government of Mexico; and, second, that it was 
not shown that the field notes of appellees' title were returned to the 
General Land Office of Texas on or before the 31st day of August, 1853, 
as required by the act of February 10, 1852 (Laws 1852, c. 69). These 
contentions are controverted by counsel for appellees. In determining 
appellees' rights based upon their purchase from the Mexican Govern- 
ment, and as affected by the Treaty of Guadalupe Hidalgo, it should be 
borne in mind that a mere change of sovereignty, even in the absence of 
treaty stipulations for the protection of private rights, does not divest 
the vested property rights of individuals. While it may be true that 
there is no international law, in the sense of a law interpreted and 
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enforced by a tribunal having authority to enforce it as between nations, 
yet there are certain universal usages and customs among civilized 
nations, founded upon such high considerations of justice that they are 
designated by text-books and courts as the "Law of Nations." 

The Supreme Court of the United States, in Delassus v. United States, 
9 Pet. 117, 9 L. Ed. 71, used this language: 

The right of property, then, is protected and secured by the treaty ; and no prin- 
ciple is better settled in this country than that an inchoate title to lands is 
property. Independent of treaty stipulation, this right would be held sacred. 
The sovereign who acquires an inhabited territory acquires full dominion over 
it; but this dominion is never supposed to divest the vested rights of individuals 
to property. 

And in Mitchell v. United States, 9 Pet. 711, 9 L. Ed. 283, the same 
court said : 

That by the law of nations, the inhabitants, citizens, or subjects of a con- 
quered or ceded country, territory, or province, retain all the rights of property, 
which have not been taken from them by the orders of the conqueror, or the 
laws of the sovereign who acquires it by cession, and remain under their former 
laws, until they shall be changed. 

If it be conceded that one nation has, by force, wrested territory from 
another, it has the power to destroy private rights in such territory by 
the confiscation of lands which have been acquired from the former gov- 
ernment, still such course of conduct would be so contrary to every sense 
of justice as that no court should hold that such was the intention of the 
conquering nation, unless it was clearly and distinctly so declared by 
the political department of that nation. Keeping in view these princi- 
ples, and assuming for the present that the sale of November 9, 1836, 
under which appellees claim title, was made by the proper officer and 
under proper authority, in so far as the Mexican Government was con- 
cerned, then upon what ground should the courts of Texas refuse to 
sustain that title ? Counsel for the State have cited decisions of the 
Supreme Court of the United States, alleged to support the proposition 
that the guaranties of property rights contained in the body of the Treaty 
of Guadalupe Hidalgo were not intended to have any bearing upon title 
to property situated within the borders of Texas. And they make the 
further contention that the title under consideration is not protected by 
the protocol to the treaty, because it is therein stated that, while in 
striking out the tenth article of the treaty as originally presented the 
United States did not intend to annul the grants of lands made by 
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Mexico in the ceded territories, still it is further stated that, conformably 
to the law of the United States, legitimate titles are those which were 
legitimate titles under the Mexican law in Texas up to the 2d of March, 
1836. The clause referred to reads as follows : 

The American Government by suppressing the tenth article of the treaty of 
Guadalupe did not in any way intend to annul the grants of lands made by 
Mexico in the ceded territories. These grants, notwithstanding the suppression 
of the article of the treaty, preserve the legal value which they may possess, 
and the grantees may cause their legitimate (titles) to be acknowledged before 
the American tribunals. Conformably to the law of the United States, legitimate 
titles to every description of property, personal and real, existing in the ceded 
territories, are those which were legitimate titles under the Mexican law in 
California and New Mexico up to the 13th of May, 1846, and in Texas up to 
the 2nd of March, 1836. 

Counsel for appellant seem to contend that this clause in the pro- 
tocol should be construed as establishing the proposition of law that 
unless a grant from the Mexican Government to land situated in Texas 
was issued on or before the 2d of March, 1836, or was based upon an 
equity existing prior to that date, such title should not be upheld by 
cither the political or judicial department of either the United States or 
of Texas. To the mind of the writer it is not clear that the clause re- 
ferred to was intended to do more than declare the views of the United 
States Government, and to indicate what would be its policy as to terri- 
tory formerly owned by the Mexican Government, and ceded by that 
treaty to the United States Government. That at the time the treaty 
was made it was the understanding of the United States Government 
that it was not its province to undertake by treaty with Mexico to deal 
with and regulate titles in Texas is shown by the message of President 
Polk in submitting the Treaty of Guadalupe Hidalgo to the Senate for 
confirmation, and in which he recommended that the tenth article of 
the treaty as then submitted by Mexico be stricken out, which recom- 
mendation was unanimously adopted by the Senate. In that message 
the President said : 

To the tenth article of the treaty there are serious objections, and no instruc- 
tions given to Mr. Trist contemplated or authorized its insertion. The public lands 
within the limits of Texas belonged to that state, and this government has no 
power to dispose of them, or to change the condition of grants already made. 
All valid titles to lands within the other territories ceded to the United States 
will remain unaffected by the change of sovereignty; and I therefore submit that 
this article should not be ratified as a part of the treaty. 
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The article stricken out undertook to deal with Mexican land titles in 
Texas, and the fact that it was stricken out, presumably for the reasons 
assigned by the President, affords strong proof that it was not the inten- 
tion of the Government of the United States in making the treaty, or in 
the explanatory protocol to declare any rule of law by which the courts 
of Texas should determine the rights of individuals claiming lands in 
Texas under grants from Spain or Mexico. In fact in McKirmey v. 
Saviego, 18 How. 235, 15 L. Ed. 365, and Basse v. City of Brownsville, 
154 U. S. 610, 14 Sup. Ct. 1195, 22 L. Ed. 420, the Supreme Court of 
the United States seems to have held that the Treaty of Guadalupe 
Hidalgo had no relation to and did not affect property rights included 
within the State of Texas. In the former case, in construing the eighth 
article of the treaty, which makes provision for the protection of Mexi- 
cans and property rights in " territories formerly belonging to Mexico/' 
it was held that the territories referred .to had reference only to such 
territory as belonged to Mexico immediately before the making of the 
treaty in 1848, which territory was by force of the treaty, ceded to the 
United States, and that it was not intended by the language used to 
include territory within the limits of Texas. That decision was ap- 
proved and followed in the other case cited, and, if they were to be fol- 
lowed by the Texas courts, then it seems to the writer, speaking for him- 
self only, that the protocol of the treaty can have no bearing in deter- 
mining the validity of any titles in Texas, because the clause wherein 
Texas is mentioned is manifestly limited by its own terms to grants 
of lands made by Mexico in the ceded territories. Now, since the United 
States has acquiesced in the contention of Texas that its boundaries ex- 
tended to the Eio Grande Eiver and included the land here in contro- 
versy, then it would seem that that territory was not ceded to the Govern- 
ment of the United States by the treaty. Therefore it seems to me that, 
if the question is not already concluded by former decisions of the 
Supreme Court of this State, the validity of the title under consideration 
should be determined without reference to any provision of the treaty 
referred to, and according to the laws and usages of nations applicable 
to grants made by a former government. However, this view has not 
heretofore prevailed in Texas, and our Supreme Court, as well as those 
of less authority, have considered the Treaty of Gaudalupe Hidalgo as 
applying to Spanish and Mexican grants in Texas. But we have been 
cited to no decision which holds that the effect of the protocol or any 
other portion of that instrument was to strike down and prevent the 
courts from upholding every title which had its origin after the 2d of 
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March, 1836. Certainly no more importance can be attached to that 
date in determining the question of the validity of grants in Texas than 
to the 13th of May, 1846, the other date specified in the protocol in 
reference to former grants in California and New Mexico ; and yet titles 
issued in California after that date and prior to the 7th day of July, 
1846, when the United States army took possession of that territory, 
have been sustained by the federal authorities. Stearns v. United 
States, 73 U. S. 594, 18 L. Ed. 843 ; Eornsby v. United States, 10 Wall. 
224, 19 L. Ed. 900; More v. Steinbach, 127 U. S. 70, 8 Sup. Ct. 1067, 
32 L. Ed. 51 ; United States v. Pena, 175 U. S. 509, 20 Sup. Ct. 165, 44 
L. Ed. 251. And the Supreme Court of Texas in Haynes v. State, 100 
Tex. 426, 100 S. W. 912, held that a grant based upon a right which 
originated prior to the 19th day of December, 1836, was entitled to 
protection by the Treaty of Guadalupe Hidalgo. 

The legislature of this State, the political department of the State 
government, in enacting the statute of 1860 and re-enacting it in 1870, 
providing for the confirmation of land titles in the territory of which 
the land in controversy is a part, authorized the confirmation of titles 
that were issued prior to the 19th day of December, 1836 ; that being 
the day upon which the Congress of the Eepublic of Texas enacted a 
law declaring that the Eio Grande Eiver should constitute the boundary 
of Texas on the southwest. Laws 1836, p. 133. That legislation indi- 
cates that it was not the purpose of the political department of Texas to. 
strike down and refuse to give countenance to every claim of land ema- 
nating from the Government of Mexico which had its origin subsequent 
to the 2d of March, 1836. In view of this action by the legislative de- 
partment of the State, when a Mexican title is asserted in the courts, 
not acting as special tribunals for the confirmation of titles under regula- 
tions prescribed by statute, but considering the law of nations, and 
all other laws applicable, should the courts lag behind the legislative 
department and adopt harsh constructions in order to defeat such titles ? 
On the contrary, is it not more in accord with justice and sound public 
policy when, in the midst of conflicts between nations and governments, 
individuals, acting in good faith, have acquired rights under a de facta 
government that the courts of a succeedng government, as well as its 
political department, should render all reasonable aid in support of 
such rights? 

In order to determine the merits of the title now under consideration, 
it is proper to consider the political situation at the time that title was 
acquired Only a short time before that date Texas was a political de- 
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partment of Mexico. The majority of her inhabitants, for reasons en- 
tirely sufficient, organized a revolution, which was carried to ultimate 
success by the defeat of the Mexican army and the capture of its general, 
who was also the President of Mexico, at the battle of San Jacinto on 
the 21st day of April, 1836. Up to that time, according to the weight 
of historical authority, the territory known as Texas was bounded on the 
south by the Nueces river, and was contiguous to the state or department 
of Tamaulipas in Mexico. See discussion of Boundary of Texas, in 
volume 17, p. 98, of the American Nation, a history, by Dr. Geo. P. 
Garrison, late professor of history in the University of Texas; also dis- 
cussion of the same subject by I. J. Cox, page 81 of volume 6, Texas 
Historical Quarterly; also, Fulmore's Geographical Map of Texas. 

In May, 1836, President Burnett and his cabinet, acting for Texas, 
and Gen. Santa Anna, who was then a prisoner of war, purporting to 
act for Mexico, signed two treaties, in one of which it was stipulated 
that the Mexican army should be withdrawn from Texas, and should go 
beyond the Eio Grande; and in the other it was stipulated that another 
treaty should be entered into at a subsequent date for the purpose, among 
others, of determining the limits of the two governments. Those treaties 
were subsequently repudiated by Mexico and Santa Anna; but if they 
were valid they did not determine, but left for future determination, the 
question of boundary between Texas and Mexico. In State v. Sais, 47 
Tex. 309, it was declared by the Supreme Court, speaking through Chief 
Justice Eoberts, that : 

The portion of Texas situated between the Rio Grande and Nueces rivers south 
of a line drawn from the northern boundary of Webb county to the mouth of 
Moros creek on the Nueces river was originally a part of the State of Tamaulipas 
in Mexico, whose capital was Victoria, some distance west of the Rio Grande. 
That the section of country was sparsely settled and was used principally for 
stock ranches; that it had long been subject to frequent depredations from sav- 
age Indians. On the 19th of December, 1836, an act of Congress of Texas was 
passed, defining the boundaries of Texas, in which that territory was included. 
Notwithstanding that, however, the State of Texas exercised no permanent 
jurisdiction over it, except along and near the Nueces river, including Corpus 
Christi on the Gulf, and the State of Tamaulipas exercised jurisdiction on and 
near the Rio Grande on the eastern side of it, until after the annexation of 
Texas to the United States, on the 29th of December, 1845, shortly after which 
armed occupation of the disputed territory was taken by the United States on 
behalf of Texas, since which time Texas has exercised jurisdiction over it. 

Authentic history seems to support the statement there made, and such 
being the case, the status of the title under consideration seems to be this : 
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Prior to 1836 the boundary of Texas was the Neuces River, and Texas 
made no official claim of boundaries that would include any part of 
Tamaulipas until December 19, 1836, when her Congress declared that 
her boundaries extended to the Eio Grande River. Prior to that time and 
on November 9, 1836, the State of Tamaulipas, the government in pos- 
session and exercising jurisdiction over the land in question, sold it to 
those under whom the appellees claim, and on that day received the 
purchase money. Thereafter, in September, 1841, and before the asserted 
claim of Texas had been made good by actual occupancy of the United 
States army on behalf of Texas, the Mexican Government, in confirma- 
tion of the sale previously made, issued the formal grant vesting title in 
the purchasers. Such being the facts, and considering the protocol to 
the treaty as applying to this case, we are of opinion that, if the title 
is good in other respects, the courts should not refuse to uphold it because 
of the treaty stipulation referred to. The sale was made before Texas 
had officially asserted any claim to the territory which embraces this 
land; and, while the formal grant was not issued until after that claim 
had been asserted by Texas, it was issued while the Mexican Government 
was in actual possession and exercising actual jurisdiction over the land 
in question; and in the forum of conscience no reason can be assigned 
why the title should not be sustained. In other words, the territory in 
question was not in fact and law any part of the State of Texas until 
the claim of Texas had been made good by actual possession of the United 
States army and actual ouster of the possession and jurisdiction of the 
Mexican Government, which did not occur until after the issuance of 
the final title. According to the laws and usages of nations, such a 
claim constitutes a valid title, which is not affected by a mere change 
of sovereignty. It may be conceded that the legislative department of 
the government could have enacted a law requiring such titles to be 
proved up and confirmed within a given time, and prescribed that a 
failure to procure such confirmation would render such titles null and 
void. But the legislature of the State has not seen proper to pursue 
that course, and the courts have no right to prescribe such penalty. 

[Opinion on question as to whether the governor of Tamaulipas had 
authority to make sale, which the court held should be presumed, omitted 
as involving question of municipal law.] 

******* 

This case has been given long and careful consideration, and our con- 
clusion is that the trial court decided it correctly. 



